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10 Liberty in the Constittttional ConstnLct of Europe

every relevant interest is thereby appeased (consensus). In all the three situations,

there is no political process: there is either no dialogue, or there is an accord.6

Nevertheless, policy choices made by unanimity or consensus may also be regu-

lated by constitutional law. Fclr instance, an interest may be protected from the

process of making policy choices by withdrawing the competence to regulate cer-

tain interests oI to make a certain choice (e.g. outlawing acts of aggression between

states oI prohibition of torture). h-r this minimalist sense, the European Economic

Community Treaty, the European Convention on Human Rights (ECHR), the

UN Charter and the General Agreement on Tariffs and'lrade (GATT) are Con-

stitutions: they bind their parties (iimit their choices) and benefit from (varying

degrees of) enforcement. By limiting policy choices available to the national poli-

ties, a Treaty can have a constitutional nature without, at the same time, establish-

ing a political process and without constituting a polity.

European political process neither takes place nor is requiled fbr such a feeble

constitutional soul. This, at the outset, was the constitutional construct of Europe.

The binding nature of EU 1aw achieved through primacy and direct effect limits

the national political process and policv choices while at the same time leaving the

crux of policy choice lvith tl-re Member States. National polities enter into a Union
(and, with the Lisbon Treat1,, can aiso exit from it) and within this framework

represent and negotiate their national choices in such a lvay that no individuai

Member State is bound against its r,vill. As long as unanimity or consensus of all

Member States guide the shaping of conrmon (European) policy choices, the mere

existence of regulatory powers on a European leve1 neither requires nol creates a

political process but results in diplomacy between States.T Any controversy, if it
existed, is remoyed by concessions, all tl-re interests are appeased, the outcome not

contested. The choice is made by each r-rational polity and no polity has to comply

against its owu policy choice.

This lifeless image was reflected in EU constitutional scholarship. EU lan

was said to have constitutional cluality due to its'binding' nature derived from

primacy, direct effect and the roie of the European Court of Justice (EC]). The

constitutional elements of EC law were limited to the division of powers, the insti-

tutional balance, the role of the ECJ. There rvere no constitutive constitutional

elements inasmuch as the Community-and latel the Union-rvas constituted

unanirnously b)' Member State governments, who then unanimously rnade

European policy choices. Rather than a 'non-identified political object',8 the

European Community remained ar-r international organisation with powers both

conferred and limited by the States.

6 A Sorlrek, Intlivitlualiyn: An Essay on the Authotit:y ol'the Etu'npcan Union (Ox[ord, Oxford Uni-

versity Press,2008) 160:'non-democratic ploces . can be legitin.rate in relatit'e.ly

homogeneous societies, for these societies :rre m lief in the light anslver'.
; On the distinction betrveel diplomacy and ional lelations see DN1 Curtin,

PosLnatiottol Detnooocy (.The Hague, Klurvet Larv Inter-ntrtional. 1997) 27-40.
8 Speech b1,lacqrLes Delors (Luxemboutg,09.09 198--).

The situation is different r, r

acceptance of choices no 1on:
may be bound by-and reso,r't
tradict their preference for a :.
nition of the group by the reir
are balanced, and maioritr -.:
Emergence of a 'group feelin.
this group (a polity) enables
I will attach to'polity' in this r,,

a group for the purpose of ic.
The emergence of a majorita::.
legal order, requiring that it n,,
the emergence of new con(til.j:
different from international 1a.,,

Majoritarian policy choice.
ments led to this. Replacinr *.
Councilro in practice ied to dec :

This shadow materialised inrc
.onsensus due to the expan.. .

not itself a decisive differen.. :,
deals. Even when a genuine e\.1
rr ill be limited by the conferr._
:rously on ratification of EL l.
.s closely linked to majoritan:..
,isbon extended Union con:.
,lterised by high heterogene :
:.\v powers are iess limited :.,
-h.rice.rl At the same time.:.::
:le diversity of circumstances 

=.: result, an individual Europe,:
out its consent through Treatr, :
3\press negative vote. The nt;,,--
,rdividual polities to a speci_:
..rough the combined operc.:

.:om the national political prc,:
:e national level to the EU. l.

-::oup for majoritarian choice ::'
.- :olitv requires a(ceptance:-..

-HH heiler. fhe Ctnstitutiat. -. :
: :t rop ean Intcgra tion (Cambrrdee.

:nrroduced bv the Single Eri. :
:. :lropean Communities Vol, I+l-

\\ eiler (n 9) 72.
- li.cussed in detail in Chapter:
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1,2 Liberty in the Constittttional Construct oJ Europe

that in a range of areas of public life, one will accept the legitimacy and atrthority of

decisions adopted by fellow European citizens in the realization that in these areas prefer-

ence is given to choices made by the out reaching, non-organic demos, rather than by

the in-reaching one. l

There is no such European polity today. Eurobarometel surveysl4 and the

persistent decline in turnout for the European Parliament eiectionsrs clearly show

this. Majoritarian decision making in policies characterised by disagreement

requires-yet, aiso hinders-emergence of a European political community. This

book explores how the self:perception of the peoples of Europe as a unified politi-

cal community can be built through Union law.

Despite the birt f Eu uP-

peteered like a life one the

lottical (in the se well 1aw,

the social (in the s sion iess

understood'.r6 The constitutive elements of EU constitutional order identified by

scholars kept distance from passions: the institutional framework,lT Union citi-

zenship18 and fundamental rights,le division of powers,2o substantive policies,2l

1:r \Areiler (n 9) 3a6.
la Standard Eur-obarometer 81 Iune 2014 European Citizettship 10: in Iune 2014,'more that.r half the

citizer-rship (51%,
elves first bY their
say that theY see

Legal Framework

fbr Participatory Democracy' (2010) 16(1) Europcan Pttblic Law 123'
ro 11111-Weiler, 'Van Gend en Loos: The Individual as Subject and Object and the Dilemrna of

Pe

te, llrotn Dual to e rnllsrrr (Oxford, Oxford Univet'sit)' Press,

20 CorLsritutional l-a Cambridge University Press,2012)'

ard,'fhe Subston EIl The Four Freedoms (Oxford, Oxford

University Press, 20 I 3).

and the role of courts.22 AIth,
abound, few identify what mai
process of making policy choicr
as a necessary prerequisite for :

tuting a polity with a maiori:-,
as a model for politics with a

typically through courts.28 Al- :
polity and how this understarc
as constitutional order.

This chapter unpacks the pr
constitutive elements of the E.
Union of a constitutional sou--
able policy fields-both enabje ,

process in such a way that the :

Europe. It will be argued thar
on Loyalty among polities anc
majoritarian rule. Beyond m.:
as actors of EU policy choice
a key component of Europe's -
is required by the shift fiom .
rvith a political process basec ,

lr See generally: A Stone Srveet - :

Press, 2004); B de \\,itte and H\\' \l::.
\/,'uhcr .Sralcs rfu.lwerp. Interren..: _

furopeall Court of lustice (London. i - _l The tbllowing do engage rr-ii].l ::.:
: janalism beyond the Statc (Cambr i-:
.\1., t tv (.o nsLit ut i,'tts tf furopc A]d. :,:
,l.t F.uropeatl Corrstitutionalisn r (Car:. . :I EO Eriksen redr, MaklrS :.:.-I 

Possum, Relhinking Democrao, r.. ,
' For a critique see M poiares \l

:nd Al Men6ndez (ed,s), Constinr:c,: ., !
16 BMJ Szewczyk,'European Citjz::,:

:,rrac1'of the European Union' (10 -
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P:iiticrtl Phil.osophl,; S Bensson, 'Eu::::
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14 Liberty in the Constitutional Construct o.f Ettrope

relationai phenomenonlo underpinned by liberty: it requires one's own idea of
positive liberty elaborated without domination; interferencewith one's own posirive

liberty that results from majoritarian choice can then be accepted if it is balanced

out by continuity of the relationship with the other(s) as an integral part of one's

own positive liberty. The prerequisite of liberty for a lasting union is illustrated by

analogy between Loyalty and Love: both result in a self-perceived conception of
positive tiberty in the union with the others(s). This model shows how through

interest representation, balancing and protection in the course of the political

process a lasting Union can be built through law.

2, LEGITIMACY OF THE UNION AND THE PARADOX OF POLITY

Where policy choices are made at the Union leve1 (the EU has regulatory powers)

and bind nationai polities (through primacy and direct effect) against their

preferred choice, the peoples of Europe need to accept not only the expansion of
powers and borders of the Union, but also the expansion of their polities from

national level to the EU.

In tenns of democratic theory, the final objective of a uni!.ing polity is to recoup the

loss of democracy in1-rerent in the process of integratiou. This 'loss' is recouped when

the social fabric ar-rd discourse are such that the electorate accepts the nerv borurdary

of the polity and then accepts totally the legitimacy-in its social dimension-of being

subjected to majority rLrle in a much larger system comprised of the integrated polities.3r

Without a perception of the Union as a unifi.ed polity,32 concerns over iegitimacy

of majoritarian chclices soar.3l

The reasons for the Union's 'legitimacy deficit' ale ttvo structural changes

that were introduced in the Single European Act and the Maastricht Treaty ar-rd

30 On Loyaltv as a legal principle of EU law see M Klamert, The Principle of Loyalty in EU Law

(Oxford, Oxford Univetsity Press, 20 I 4).
r1 ]HHWeiler,'TheTranstbtmationofEurope'(1991) 100YaleLawJournal2472.

,T:'f:*'L:
::;"J:iil,il1
Public OPinion

i1 the Ettropeon Lrhion, Section IV Standard Eurobarometer 8 I (Spring 2014) Etropean Citizettship, fi;
Standard Eurobarometer 80 (Autumn 20l3) Europeafi Citizenship,2g-39; Eurobarometer Qr.lalitative

Stud), (September 2014) The Prontise of the EU,12.
tt Ex itultk, G De Burca,'The Quest fol Legitimacy ir.r the European Union' (1996) 59(3) MLR;

K Lenaerts a5d M Desomer, 'Nerv Models of Constitution-Making in Europe: The Quest for

Legitimacy' (2002) 39 CML Rev SC Sieberson,'The Ti'eat,v of Lisbon and Its Impact on the European

Uiion's Democratic Dehcit' (2008) l4 columbia Journol of European Lav,4.15; J Priban,'The Selt:
flections
lourtnl;

iffi,il
(Cambridge, Cambridge Universitl, Press,20l0) I I2.

Lt.

elaborated in subsequent Tre:
Union policies and power\ dn_
interdependence takes place ir,
at Union level (unanimitv.:o:.
of each national polity to res'.
choice). This capacity can be *.
pendence between the nation:
regulatory decisions by one p, .

A good example of poiicv inrc:
where immigration and bucs;
may produce effects on the po.-,
lem caused by poliry interder:.
from the national level to the l -
would then lend their legitin:.
10(2) Treaty on European Unic,,
lty or consensus. In return, th: .

the Union increases the legitin:.
The second structural evolu:-

cerns is the method of decisio: .

departure from unanimitv i: :.,
policies no longer derive leg-::::
individual Member Stares ::=.
choice as it emerged from the...
ence between the national arc _

national and European politi;:. :

resulting European policv cho.:.
rvithin each national politl.. O: .

Lrrocess is undermined becaus:
an alternatir.e source of legitin-_.,
this Ioss. Several options are e\ j
l. Messianic or promise legi::..:.

to deliver peace and prosre-
is fulfilled, this rype of 1egr. _
or result Jegitimacy.

l. Substantiye or outpltt legt :...
results that this porrer .r;_ -

11 Chronologically, this is tbe secc- _ :
r,rrders and the introduction ofthe s-:-:' .Uthough QMV was f.rrereen :.:. _:
:e 1986 Single European Act
" Recital 8, Preamble to the l9_;: :: -

IHH \\'eiler, 'The politicai anc _:::
- : .l qaJ-+r Intcrnotional lou,,t,L.
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